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total volume of material disposed of at 
any site under special permits cause 
the concentration of the total mate-
rials or any constituent of any of the 
materials being disposed of at the site 
to exceed limits specified in the site 
designation. 

[73 FR 74987, Dec. 10, 2008] 

§ 228.9 Disposal site monitoring. 

(a) The monitoring program, if 
deemed necessary by the Regional Ad-
ministrator or the District Engineer, 
as appropriate, may include baseline or 
trend assessment surveys by EPA, 
NOAA, other Federal agencies, or con-
tractors, special studies by permittees, 
and the analysis and interpretation of 
data from remote or automatic sam-
pling and/or sensing devices. The pri-
mary purpose of the monitoring pro-
gram is to evaluate the impact of dis-
posal on the marine environment by 
referencing the monitoring results to a 
set of baseline conditions. When dis-
posal sites are being used on a con-
tinuing basis, such programs may con-
sist of the following components: 

(1) Trend assessment surveys con-
ducted at intervals frequent enough to 
assess the extent and trends of environ-
mental impact. Until survey data or 
other information are adequate to 
show that changes in frequency or 
scope are necessary or desirable, trend 
assessment and baseline surveys should 
generally conform to the applicable 
requirements of § 228.13. These surveys 
shall be the responsibility of the 
Federal government. 

(2) Special studies conducted by the 
permittee to identify immediate and 
short-term impacts of disposal oper-
ations. 

(b) These surveys may be supple-
mented, where feasible and useful, by 
data collected from the use of auto-
matic sampling buoys, satellites or in 
situ platforms, and from experimental 
programs. 

(c) EPA will require the full partici-
pation of permittees, and encourage 
the full participation of other Federal 
and State and local agencies in the de-
velopment and implementation of dis-
posal site monitoring programs. The 
monitoring and research programs 
presently supported by permittees may 

be incorporated into the overall moni-
toring program insofar as feasible. 

§ 228.10 Evaluating disposal impact. 
(a) Impact of the disposal at each site 

designated under section 102 of the Act 
will be evaluated periodically and a re-
port will be submitted as appropriate 
as part of the Annual Report to Con-
gress. Such reports will be prepared by 
or under the direction of the EPA man-
agement authority for a specific site 
and will be based on an evaluation of 
all data available from baseline and 
trend assessment surveys, monitoring 
surveys, and other data pertinent to 
conditions at and near a site. 

(b) The following types of effects, in 
addition to other necessary or appro-
priate considerations, will be consid-
ered in determining to what extent the 
marine environment has been impacted 
by materials disposed of at an ocean 
disposal site: 

(1) Movement of materials into estu-
aries or marine sanctuaries, or onto 
oceanfront beaches, or shorelines; 

(2) Movement of materials toward 
productive fishery or shellfishery 
areas; 

(3) Absence from the disposal site of 
pollution-sensitive biota characteristic 
of the general area; 

(4) Progressive, non-seasonal, 
changes in water quality or sediment 
composition at the disposal site, when 
these changes are attributable to mate-
rials disposed of at the site; 

(5) Progressive, non-seasonal, 
changes in composition or numbers of 
pelagic, demersal, or benthic biota at 
or near the disposal site, when these 
changes can be attributed to the effects 
of materials disposed of at the site; 

(6) Accumulation of material con-
stituents (including without limita-
tion, human pathogens) in marine 
biota at or near the site. 

(c) The determination of the overall 
severity of disposal at the site on the 
marine environment, including without 
limitation, the disposal site and adja-
cent areas, will be based on the evalua-
tion of the entire body of pertinent 
data using appropriate methods of data 
analysis for the quantity and type of 
data available. Impacts will be cat-
egorized according to the overall condi-
tion of the environment of the disposal 
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site and adjacent areas based on the de-
termination by the EPA management 
authority assessing the nature and ex-
tent of the effects identified in para-
graph (b) of this section in addition to 
other necessary or appropriate consid-
erations. The following categories shall 
be used: 

(1) Impact Category I: The effects of 
activities at the disposal site shall be 
categorized in Impact Category I when 
one or more of the following conditions 
is present and can reasonably be attrib-
uted to ocean dumping activities; 

(i) There is identifiable progressive 
movement or accumulation, in detect-
able concentrations above normal am-
bient values, of any waste or waste 
constituent from the disposal site 
within 12 nautical miles of any shore-
line, marine sanctuary designated 
under title III of the Act, or critical 
area designated under section 102(c) of 
the Act; or 

(ii) The biota, sediments, or water 
column of the disposal site, or of any 
area outside the disposal site where 
any waste or waste constituent from 
the disposal site is present in detect-
able concentrations above normal am-
bient values, are adversely affected by 
the toxicity of such waste or waste 
constituent to the extent that there 
are statistically significant decreases 
in the populations of valuable commer-
cial or recreational species, or of spe-
cific species of biota essential to the 
propagation of such species, within the 
disposal site and such other area as 
compared to populations of the same 
organisms in comparable locations out-
side such site and area; or 

(iii) Solid waste material disposed of 
at the site has accumulated at the site 
or in areas adjacent to it, to such an 
extent that major uses of the site or of 
adjacent areas are significantly im-
paired and the Federal or State agency 
responsible for regulating such uses 
certifies that such significant impair-
ment has occurred and states in its cer-
tificate the basis for its determination 
of such impairment; or 

(iv) There are adverse effects on the 
taste or odor of valuable commercial or 
recreational species as a result of dis-
posal activities; or 

(v) When any toxic waste, toxic waste 
constituent, or toxic byproduct of 

waste interaction, is consistently iden-
tified in toxic concentrations above 
normal ambient values outside the dis-
posal site more than 4 hours after dis-
posal. 

(2) Impact Category II: The effects of 
activities at the disposal site which are 
not categorized in Impact Category I 
shall be categorized in Impact Cat-
egory II. 

§ 228.11 Modification in disposal site 
use. 

(a) Modifications in disposal site use 
which involve the withdrawal of des-
ignated disposal sites from use or per-
manent changes in the total specified 
quantities or types of wastes permitted 
to be discharged to a specific disposal 
site will be made through promulga-
tion of an amendment to the disposal 
site designation set forth in this part 
228 and will be based on the results of 
the analyses of impact described in 
§ 228.10 or upon changed circumstances 
concerning use of the site. 

(b) Modifications in disposal site use 
promulgated pursuant to paragraph (a) 
of this section shall not automatically 
modify conditions of any outstanding 
permit issued pursuant to this sub-
chapter H, and provided further that 
unless the EPA management authority 
for such site modifies, revokes or sus-
pends such permit or any of the terms 
or conditions of such permit in accord-
ance with the provisions of § 232.2 based 
on the results of impact analyses as de-
scribed in § 228.10 or upon changed cir-
cumstances concerning use of the site, 
such permit will remain in force until 
its expiration date. 

(c) When the EPA management au-
thority determines that activities at a 
disposal site have placed the site in Im-
pact Category I, the Administrator or 
the Regional Administrator, as the 
case may be, shall place such limita-
tions on the use of the site as are nec-
essary to reduce the impacts to accept-
able levels. 

(d) The determination of the Admin-
istrator as to whether to terminate or 
limit use of a disposal site will be 
based on the impact of disposal at the 
site itself and on the Criteria. 

[42 FR 2482, Jan. 11, 1977; 43 FR 1071, Jan. 6, 
1978] 
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